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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, fifty-year-old Brian K. Roberts pleaded guilty to
felony criminal possession of a financial transaction card. Mr. Roberts subsequently
filed a motion to withdraw his guilty plea, which the district court denied. The district
court imposed a unified sentence of three years, with one-and-one-half years fixed,
suspended the sentence, and placed Mr. Roberts on probation for a period of three
years. On appeal, Mr. Roberts asserts the district court abused its discretion when it
denied his motion to withdraw his guilty plea.
Statement of the Facts and Course of Proceedings
Officer Koeper responded to a credit union in Lewiston regarding a fraud report.
(Presentence Report (hereinafter, PSI), p.2.) Scott Vinci told Officer Koeper he must
have left his wallet on top of an ATM after using his debit card at the ATM the day
before. (PSI, p.3.) Mr. Vinci reported his debit card had since been used at three
locations. (PSI, p.3.) An employee of the credit union showed Officer Koeper a photo
of a male using the debit card. (PSI, p.3.) Officers later learned the male suspect was
Mr. Roberts. (PSI, p.3.)
A few weeks later, Officer Koeper learned Mr. Roberts was in custody at the Nez
Perce County Jail. (PSI, p.3.) The officer interviewed Mr. Roberts, who stated he had
found the debit card in the credit union’s parking lot. (PSI, p.3.) Officer Koeper stated
Mr. Roberts was on video driving around the parking lot several times, parking, and then
walking to the north side of the building to use the debit card. (PSI, p.3.) Mr. Roberts
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would only admit that he found the debit card in the parking lot, he placed the debit card
in the ATM, and the ATM “ate” the debit card. (PSI, p.3.) Mr. Roberts did not answer
when Officer Koeper asked him about attempting to use the debit card. (PSI, p.3.)
The State charged Mr. Roberts by Information with criminal possession of a
financial transaction card, financial transaction number and FTC forgery devices, felony,
I.C. § 18-3125(4). (R., p.48.) Mr. Roberts entered a not guilty plea. (R., p.51.)
Pursuant to a plea agreement, Mr. Roberts subsequently agreed to plead guilty
to criminal possession of a financial transaction card. (R., p.61; Tr., Sept. 28, 2015, p.7,
Ls.16-20.)

The plea agreement included a recommendation for three years of

probation, and Mr. Roberts would be free to ask for a withheld judgment.
(R., p.61, Tr., Sept. 28, 2015, p.7, Ls.21-23.) The district court accepted Mr. Roberts’
guilty plea. (R., p.61; Tr., p.19, Ls.11-20.)
Later, Mr. Roberts filed a Motion to Withdraw Plea of Guilty, under Idaho Criminal
Rule 33(c). (R., pp.64-65.) In his Affidavit in Support of Motion to Withdraw Guilty Plea,
Mr. Roberts averred, “I did not commit the crime that I plead[ed] guilty to.”
(R., pp.66 67.)
At the hearing on the motion to withdraw the guilty plea, counsel for Mr. Roberts
informed the district court Mr. Roberts had not yet reviewed the presentence
investigation report. (Tr., Dec. 30, 2015, p.8, Ls.5-14.) Mr. Roberts was not present at
the hearing. (R., p.69.)
The district court then issued an Opinion and Order on Defendant’s Motion to
Withdraw Guilty Plea. (R., pp.71-74.) Citing State v. Knowlton, 122 Idaho 548, 549
(Ct. App. 1992), the district court stated, “[m]ere declaration of innocence does not
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entitle a defendant to withdraw a plea of guilty.” (R., p.72.) The district court also stated
Mr. Roberts had “freely, voluntarily, and intelligently, entered into the plea of guilty after
a thorough review of his rights by this Court.” (R., p.72.) The district court wrote that
Mr. Roberts “now only asserts that he did not commit the crime he had previously pled
guilty to. The Court finds that this bare assertion of innocence, made after a previous
assertion of guilty, is not a plausible reason to grant Roberts’ motion to withdraw his
guilty plea.” (R., pp.72-73.) Thus, the district court denied Mr. Roberts’ motion to
withdraw guilty plea. (R., p.73.)
At the sentencing hearing, the parties recommended that the district court follow
the plea agreement and place Mr. Roberts on probation. (Tr., Mar. 9, 2016, p.10, L.21 –
p.11, L.11.) The district court imposed a unified sentence of three years, with one-andone-half years fixed, suspended the sentence, and placed Mr. Roberts on probation for
a period of three years. (R., pp.77-82; Tr., Mar. 9, 2016, p.12, Ls.10-20.)
Mr. Roberts filed a Notice of Appeal timely from the district court’s Judgment of
Conviction and Order Suspending Sentence. (R., pp.87-90.)
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ISSUE
Did the district court abuse its discretion when it denied Mr. Roberts’ motion to withdraw
his guilty plea?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Roberts’ Motion To
Withdraw His Guilty Plea
Mr. Roberts asserts the district court abused its discretion when it denied his
motion to withdraw his guilty plea.
“The standard for review on appeal where a defendant has attempted to
withdraw a guilty plea is whether the district court abused its discretion in denying the
motion.” State v. Carrasco, 117 Idaho 295, 298 (1990). When an exercise of discretion
is reviewed on appeal, the appellate court conducts a multi-tiered inquiry into whether
the district court (1) rightly perceived the issue as one of discretion; (2) acted within the
outer boundaries of such discretion and consistently with any legal standards applicable
to specific choices; and (3) reached its decision by an exercise of reason.”
State v. Hedger, 115 Idaho 598, 600 (1989).
“Withdrawal of a presentence guilty plea is not an automatic right, and the
defendant has the burden of proving that the plea should be allowed to be withdrawn.”
State v. Dopp, 124 Idaho 481, 485 (1993) (citation omitted). Idaho Criminal Rule 33(c),
which governs the withdrawal of guilty pleas, provides “[a] motion to withdraw a plea of
guilty may be made only before sentence is imposed or imposition of sentence is
suspended; but to correct manifest injustice the court after sentence may set aside the
judgment of conviction and permit the defendant to withdraw his plea.” I.C.R. 33(c).
Defendants seeking to withdraw a guilty plea before sentencing must show a
“just reason” for withdrawing the plea. Dopp, 124 Idaho at 485. Once a defendant has
met this burden, the state may avoid the granting of the motion by demonstrating
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prejudice would result from withdrawal of the plea.

Id. “The defendant’s failure to

present and support a plausible reason will dictate against granting withdrawal, even
absent prejudice to the prosecution.” Id.
The Idaho Supreme Court in Dopp also concluded “that where a guilty plea is
properly entered, withdrawal is not an automatic right and more substantial reasons
than just asserting legal innocence must be given.” Id. at 486. The Dopp Court held
“that a denial of factual guilt is not a just reason for the later withdrawal of the plea, in
cases where there is some basis in the record of factual guilt.” Id.
Mindful of the above legal precedent, Mr. Roberts asserts the district court
abused its discretion when it denied his motion to withdraw his guilty plea.

As

Mr. Roberts averred in the affidavit in support of the motion, he “did not commit the
crime” to which he had pleaded guilty. (See R., p.66.) Thus, Mr. Roberts provided a
just reason for withdrawing his guilty plea, and the district court abused its discretion
when it denied the motion to withdraw guilty plea. See I.C.R. 33(c).
CONCLUSION
For the above reasons, Mr. Roberts respectfully requests this Court reverse the
district court’s order denying his motion to withdraw guilty plea, vacate his judgment of
conviction, and remand the case with direction to permit him to withdraw his plea
of guilty.
DATED this 12th day of September, 2016.

_/s/________________________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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